
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1018 THE AMEBIC AN JOURNAL OF INTERNATIONAL LAW 

110; Bevins et al. v. Ramsay et al., 11 How. 185, 18 L. Ed. 657 ; Behn 
Meyer and Co. v. Campbell and Go Tauco, 200 U. S. 611, 26 Sup. Ct. 
75S, 50 L. Ed. 619. 
The appeal is dismissed. 

MAIORANO V. THE BALTIMORE AND OHIO RAILROAD 00. 

Supreme Court of the United States 
April 5, 1909 

Mr. Justice Moody delivered the opinion of the court. 

The husband of the plaintiff in error was killed while a passenger on 
a train by the negligence of the defendant. The death occurred within 
the state of Pennsylvania, and this action was brought in a court of that 
state to recover damages for it. The plaintiff was a resident of Italy, 
and a subject of the king of Italy. By the statutory law of the state of 
Pennsylvania, Act of April 15, 1851. P. L. 669, pars. 18 and 19, as 
amended by the Act of April 26, 1855, P. L. 309, par. 1, the right to 
recover damages for death occasioned by unlawful violence or negligence 
is in certain cases conferred upon the husband, wife, children or parents 
of the person killed. By its literal terms the benefits of the statute are 
extended to all such surviving relatives, irrespective of their condition. 
It has, however, been held by the Supreme Court of Pennsylvania, in the 
case of Deni v. Pennsylvania B. R. Co., 181 Pa. 525, as well as in the 
case at bar, that this statute does not give to relatives of the deceased, 
who are non-resident aliens, the right of action therein provided for. 
There is nothing in this case to take it out of the general rule that the 
construction of a state statute by the highest court of the state must be 
accepted by this court. It is, herefore, not material that similar statutes 
have been differently construed, as for instance, in Mulhall v. Fallon, 
176 Mass. 266, and Kellyville Coal Co. v. Petraytis, 195 III. 217. 

The plaintiff rests her right to recover not upon this statute alone, but 
upon certain provisions of a treaty between the United States and the 
king of Italy, ratifications of which were exchanged on November 18, 
1871. 17 Stat. 845. She asesrts that the effect of the treaty was to 
confer upon the plaintiff the same right to recover damages for the death 
of her husband that she would have enjoyed by the statute of the state 
of Pennsylvania if she had been a resident and citizen of that state. The 
contention of the plaintiff in this respect was denied by the trial court, 
which granted a judgment of nonsuit, which was affirmed by the supreme 
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court of the state, and is now here on writ of error. The only question 
for our decision is whether a proper interpretation and effect were allowed 
to the treaty. 

We do not deem it necessary to consider the constitutional limits of 
the treaty-making power. A treaty, within those limits, by the express 
words of the Constitution, is the supreme law of the land, binding alike 
national and state courts, and is capable of enforcement, and must be 
enforced by them in the litigation of private rights. Ware v. Hylton, 3 
Ball. 199; United States v. Schooner Peggy, 1 Cr. 103, 110; Foster v. 
Neilson, 2 Pet. 253, 31)+; Hauenstein v. Lynham, 100 U. S. 1+83; per 
Mr. Justice Miller, in Head-money Gases, 112 U. S. 580, 598, quoted 
with approval by Mr. Chief Justice Puller in In re Cooper, 11+3 U. S. 
1+72, 501; United States v. Rauscher, 119 U. S. 1+01, 1+18; Geofroy v. 
Biggs, 133 U. S. 258. 

We put our decision upon the words of the treaty. By a fair inter- 
pretation of them, did they directly confer upon the plaintiff the right 
which she seeks to maintain ? We are of the opinion that they did not. 

Three articles only are relied on as material. They are : 

Article 2. 

The citizens of each of the high contracting parties shall have liberty to travel 
in the states and territories of the other, to carry on trade, wholesale and retail, 
to hire and occupy houses and warehouses, to employ agents of their choice, and 
generally to do anything incident to, or necessary for trade, upon the same 
terms as the natives of the country, submitting themselves to the laws there 
established. 

Article 3. 

The citizens of each of the high contracting parties shall receive, in the states 
and territories of the other, the most constant protection and security for their 
persons and property, and shall enjoy in this respect the same rights and privi- 
leges as are, or shall be, granted to the natives, on their submitting themselves 
to the conditions imposed upon the natives. 

Article 23. 
The citizens of either party shall have free access to the courts of justice, in 
order to maintain and defend their own rights, without any other conditions, 
restrictions, or taxes than such as are imposed upon the natives. They shall, 
therefore, be free to employ, in defense of their rights, such advocates, solicitors, 
notaries, agents and factors as they may judge proper, in all their trials at law; 
and such citizens or agents shall have free opportunity to be present at the 
decisions and sentences of the tribunals in all cases which may concern them, 
and, likewise, at the taking of all examinations and evidences which may be 
exhibited in the said trials. 
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Article 23 bestows upon citizens of either power, whether resident or 
non-resident, free access to the courts, " in order to maintain and defend 
their own rights," with the ancillary privileges of suitors. This article 
does not define substantive rights, but leaves them to be ascertained by 
the law governing the courts and administered and enforced in them. 

Articles 2 and 3 deal with the rights of the citizens of one party 
sojourning in the territory of the other. There seems to be nothing perti- 
nent to the case in article 2. But special stress is laid upon article 3, 
which stipulates for the citizens of each, in the territory of the other, 
equality with the natives of rights and privileges in respect of protection 
and security of person and property. It can not be contended that pro- 
tection and security for the person or property of the plaintiff herself 
have been withheld from her in the territory of the United States, because 
neither she nor her property has ever been within that territory. She 
herself, therefore, is entirely outside the scope of the article. The 
argument, however, is that if the right of action for her husband's death 
is denied to her, that he, the husband, has not enjoyed the equality of 
protection and security for his person which this article of the treaty 
assures to him. It is said that if compensation for his death is withheld 
from his surviving relatives, a motive for caring for his safety is re- 
moved, the chance of his death by unlawful violence or negligence is 
increased, and thereby the protection and security of his person are 
materially diminished. The conclusion is drawn that a full compliance 
with the treaty demands that, for his protection and security, this action 
by his surviving relatives should lie. The argument is not without force. 
Doubtless one reason which has induced legislators to give to surviving 
relatives an action for death has been the hope that care for life would be 
stimulated. This thought was dwelt upon in Mulhall v. Fallon, supra, 
in considering a statute which made the amount recoverable dependent 
upon the degree of culpability of the negligent person. Another reason 
for such legislation, quite as potent, was the desire to secure compensa- 
tion to those who might be supposed to suffer directly and materially by 
the death. This thought seems to have been uppermost in Pennsylvania, 
according to the courts of that state. See Chambers v. B. & 0. R. R. Co., 
207 U. 8. H-2, and cases cited. Without dwelling further upon the pur- 
pose and effect of legislation of this kind, and assuming that both might 
be calculated in some degree to increase the protection and security of 
persons who may be exposed to dangers, we are of opinion that the pro- 
tection and security thus afforded are so indirect and remote that the 
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contracting powers can not fairly be thought to have had them in 
contemplation. 

If an Italian subject, sojourning in this country, is himself given all 
the direct protection and security afforded by the laws to our own people, 
including all rights of actions for himself or his personal representatives 
to safeguard the protection, and security, the treaty is fully complied 
with, without going further and giving to his non-resident alien relatives 
a right of action for damages for his death, although such action is 
afforded to native resident relatives, and although the existence of such 
an action may indirectly promote his safety. 

Judgment affirmed. 

JUEAGUA IKON COMPANY, LIMITED, V. THE UNITED STATES 

Supreme Court of the United States 
February 23, 1909 

Mr. Justice Harlan delivered the opinion of the court. 

This action was brought in the Court of Claims to recover from the 
United States the alleged value of certain property destroyed in Cuba, 
during the war with Spain, by order of the officer who at the time of its 
destruction commanded the troops of the United States operating in the 
locality of the property. 

The case depends altogether upon the facts found by the court. We 
can not go beyond those facts. 

The Court of Claims found that the Juragua Iron Company (Limited) 
was a corporation of Pennsylvania, having its principal office and place of 
business in Philadelphia and was and for many years had been engaged 
in the business of mining and selling iron ore and other mineral products 
in the United States, Cuba and alsewhere and in manufacturing iron and 
steel products ; that it was so engaged at the opening of the late war with 
Spain ; and to enable it to carry on business it owned, leased and operated 
mines in Cuba, maintaining offices, works and the necessary tools, ma- 
chinery, equipments and supplies for its business in the Province of 
Santiago de Cuba, at or near Siboney, Pirmeza and La Crux: that in 
addition to its mines, works and their equipments, the company also 
owned real estate at or near Siboney, which was improved by 66 build- 
ings of a permanent character, used for the purposes of its business 
and occupied by its employees as dwellings and for other purposes; 



